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Inquiry into the Magistrates Court of Western Australia's Management of 
Matters involving Family and Domestic Violence 

Just as hospitals cannot prevent disease, Courts cannot prevent family and domestic 
violence. The best that they can do is try to protect victims and to punish and offer 
opportunities for rehabilitation to offenders. 

The Magistrates Court of Western Australia deals with family and domestic violence 
in a number of contexts. In a protective role, it deals with applications for Family 
Violence Restraining Orders. In its criminal jurisdiction, it deals with offences involving 
family and domestic violence as every criminal offence commences in the Magistrates 
Court. As a result of recent amendments to the Residential Tenancies Act the 
Magistrates Court is now also able to relieve victims of family violence from some of 
their obligations under tenancy agreements. 

Even though experts suggest that the rate of family violence is under reported, the 
Court has experienced an increase in both number of applications for Family Violence 
Restraining Orders and the number of offences involving family violence. 

The number of applications for Family Violence Restraining Orders and Violence 
Restraining Orders increased by over 38% between the 2016/17 and 2018/19 financial 
years, rising from 8650 to 11,975. The rate of increase for offences involving a breach 
of Family Violence Restraining Order and Violence Restraining Order increased by 
nearly 5.5% from 6265 to 6607 in the same period. 

It is a continuing challenge for the Court to balance the demands of the family violence 
matters with its many other jurisdictions. 

It is perhaps easiest to address Family Violence Restraining Orders separately from 
criminal offences. 

Family Violence Restraining Orders 

Family Violence Restraining Orders offer a degree of protection to victims of family 
violence but are only as effective as the level of compliance and enforcement. At 
Central Law Courts there is sufficient demand and resources to have a dedicated court 
to hear initial ex-parte applications. This is more difficult in suburban courts where 
there are only two or three Magistrates who must try to hear urgent applications while 
still endeavouring to deal with the other matters before them. Sometimes it is 
necessary to refer applicants to Central Law Courts or to require an applicant to come 
back on another day. It is accepted that neither of these is desirable but the Court has 
not yet been able to find an efficient alternative. The position is even more difficult in 



the country where there is often only a single Magistrate who is required to travel 
between a number of circuit locations. Where an application is received at a location 
where the Magistrate is not physically present every effort will be made for the 
application may be heard by Justices of the Peace or by a Magistrate at another 
location where video facilities are available. 

In many country locations, Court is conducted at a Police Station with a Police Officer 
being a Deputy Registrar of the Magistrates Court. It is recognised that some victims 
of family violence do not have a good relationship with Police and may be reluctant to 
approach a Police Station in order to seek assistance. This might be particularly so 
where they seek a Family Violence Restraining Order but do not wish charges to be 

· made against the offender. These accommodation arrangements are both historical
and economically based and the Court has not been able to suggest a solution.

When an applicant has sufficient concerns to seek a Family Violence Restraining 
Order, it is often not the first incident of family violence but the first time that it has 
been so serious that the applicant recognises the need to seek protection. The 
applicants are often distressed and uncertain as to their immediate future. The Court 
itself is unable to provide any of the necessary supports and is not funded to do so. 
The Department of Justice provides some supports and the Legal Aid Commission 
provides some duty lawyer services to assist but these are confined to the metropolitan 
area and major regional centres. 

It would be desirable if victims of family violence could attend a resource centre that 
assisted them with all of the issues that arise from family violence including 
accommodation, financial support and counselling in addition to the necessary 
protective measures including Family Violence Restraining Orders. This would enable 
the victim to be supported before they arrived to Court and to have received assistance 
in the making of the application for a Family Violence Restraining Order. An 
alternative, in my view less satisfactory, arrangement, would be to have those services 
available at the Court. It is less desirable because there is limited accommodation 
available in most Magistrates Courts so it would be difficult to accommodate all the 
required service providers and would be unlikely to offer an attractive and comfortable 
environment. 

It is of course recognised that while this is feasible in the metropolitan area and major 
country locations, it would not be feasible in small country locations where there are 
extremely limited services. 

Western Australia's legislation which allows interim orders to become final orders if 
they are not objected to, saves a considerable amount of work for the Magistrates 
Court as on average over 65% of Interim Family Violence Restraining Orders are not 
objected to and become final. However where a Family Violence Restraining Order is 
objected to, there must be a Final Order Hearing. These hearings are managed 
separately from the Magistrates Court criminal list in an endeavour to deal with them 
in a timely manner. 



Unfortunately the parties are often unrepresented. This makes the role of the 
Magistrate much more difficult as they are required to apply the test contained in the 
Restraining Orders Act on the basis of the evidence that is called. An unrepresented 
party will often not understand the technical rules around admission of evidence or 
even the test which the Magistrate needs to apply. Where one party is represented 
but the other is not, there is a clear disadvantage to the unrepresented party. The 
situation is further exacerbated where there is a history of family violence and 
intimidation. The ideal situation would be for each party to be represented but it is 
unlikely that the level of resources necessary could be provided. Where an interim 
order has been granted, although the protected person remains protected, the person 
who is bound may be experiencing extreme difficulties as a result of being excluded 
from their home, their place of business or having contact with their children. Although 
the Court endeavours to list Final Order Hearings as soon as possible, that need has 
to be balanced against the need to hear criminal trials, particularly those involving 
accused who have been remanded in custody. 

There is no cost payable to the Court to file an application for a Family Violence 
Restraining Order. If an application for a Family Violence Restraining Order is 
dismissed, the applicant is not liable for the legal costs of the other party unless the 
Court deems the application to have been frivolous or vexatious. On the other hand if 
the person bound is unsuccessful in contesting an application, they are liable for the 
legal costs of the applicant. I do not believe that cost is a barrier preventing access to 
the Court to make a Family Violence Restraining Order application but may be a factor 
in determining whether to contest an application. The cost of employing a lawyer to 
represent either party is clearly a factor which contributes to the number of 
unrepresented parties. 

The accounts of victims such as Rosie Batty and Ann O'Neal suggest that for many 
victims of family violence there is not an understanding of court processes and how 
and when they can be accessed. The victims may have never had contact with the 
Court or even be aware of the availability of Family Violence Restraining Orders. While 
there has been significant publicity concerning family violence, it may well be the case 
that people take no notice until such time as they become a victim. I consider that a 
well publicised support place away from the Court that is continually promoted in the 
media and online would be beneficial. 

With the multicultural nature of the community in Western Australia, there is a need 
for education and promotion within these diverse cultural groups so that victims of 
family violence in those communities are aware of where support can be obtained. 
Where English is not the first language, it is essential that information is provided in 
appropriate languages and that interpreters are available. 



Criminal Jurisdiction 

Criminal prosecutions are conducted by the Police or in more serious matters the 
Director of Public Prosecutions. The victim is a necessary witness to the proceedings 
but is not a party. In the Magistrates Court it is rare for the victim to be supported by 
the Victim Support Service if a matter proceeds to trial or for the victim to be given the 
opportunity to provide a Victim Impact Statement on conviction. I believe this is in part 
the result of the volume of matters in the Magistrates Court and the speed with which 
they are finalised. 

The Magistrates Court deals with breaches of Police Orders, breaches of Family 
Violence Restraining Orders and various assaults where the circumstances of 
aggravation is that the parties were in a family and domestic relationship. There are 
other offences where the relationship is not a circumstance of aggravation so it is 
impossible to report the total number of offences that involve parties in a domestic 
relationship. 

Offences dealt with in the Magistrates Court may range from a breach of a Family 
Violence Restraining Order as trivial as a non threatening text message asking about 
the welfare of a child to an assault occasioning bodily harm. The range of sentences 
imposed is accordingly so broad as to prevent any meaningful data concerning 
sentencing practices. 

The Magistrates Court has established Family Violence Lists in the metropolitan area. 
These were established with the intent that Police would identify family violence 
offences and list them to this particular list on a particular day. A dedicated Magistrate 
then deals with those matters and where an accused pleads guilty the offender is 
assessed for participation in an offender program. One advantage of the Family 
Violence List is that it has access to bail risk assessments. This enables the 
Magistrate to receive additional information as to the likely risk that the offender poses 
to the victim. 

There is however some concern about the use of these assessments as they may 
contain information from the victim that may put the victim at additional risk if the 
offender was made aware of it. On the other hand a party should be aware of all the 
matters the Magistrate is taking into account. Some legislative guidance in relation to 
the use of these reports would be helpful. It would be beneficial if bail risk 
assessments were available to all Magistrates making bail decisions in family violence 
matters. 

Another advantage of the Family Violence List is that there is much greater 
involvement between the Victim Support Service and the Victim to provide ongoing 
assistance while the offender participants in the program. 



Various assessments of other family violence programs have been conducted but 
there has not been any assessment of the Family Violence Lists or the effectiveness 
of the programs that the offenders are required to attend. Without a proper and 
continuing assessment there is a danger that resources are wasted. 

The Barndimalgu Court in Geraldton is designed specifically for indigenous family 
violence offenders. The inclusion of wraparound services for offenders at that location 
has seen some exceptional examples of rehabilitation. Respected Elders sit on the 
Court bench with the Magistrate and provide an important contribution to the process. 

The Court is always conscious of trying to minimise any delays in matters going to trial 
in the Magistrates Court. - Criminal matters involving family violence are not treated 
differently to any other criminal offence save that in Perth, where a plea of not guilty is 
entered in the family violence list, the matter is listed for trial on a particular day where 
the Family Violence Magistrate presides in the trial call over list. Where the number 
of pleas of not guilty exceeds the listing capacity on those days, they are listed with 
other criminal trials. 

Other Jurisdictions 

In both Victoria and Queensland there have been a great deal of resources provided 
to establish dedicated Family Violence Courts with dedicated Magistrates and support 
services. Those jurisdictions have the advantage of a greater density of population 
but in both jurisdictions it represented a considerable increase in resources to the 
Magistrates Courts. If extra resources were to be directed to family violence in 
Western Australia, that would enable the Court to address some of the timeliness 
issues but it would require considerable thought as to how such resources could best 
be used given the geographical challenges of the State. 

One initiative in Victoria was to give priority to criminal trials involving allegations of 
family violence. This was to ensure that there was not a long delay for victims before 
they could give their evidence. I understand that this led to an increase in the number 
of pleas of guilty on the trial date. However, the initiative placed considerable pressure 
on Police to have the matters prepared in a timely manner and resulted in an increase 
in the time to trial for all other matters including people in custody. Adopting an 
initiative such as this would require careful consideration. It requires the cooperation 
of Police to allocate resources to enable trials to proceed promptly. It may also deny 
an accused the right to have counsel of choice given that many lawyers are already 
committed many months in advance. 

ACT Counselling 

Although the legislation in the Australian Capital Territory is slightly different, it has a 
successful process of shuttle mediation on the first return date of their equivalent of 
Family Violence Restraining Orders. The Department of Justice has investigated the 
possibility of establishing a similar process in Western Australia and I understand that 
amendments are to be drafted which would enable such a process to be used in 



Western Australia where appropriate facilities to ensure the safety of victims exist and 
suitably qualified mediators are employed. 

Mental Health Issues for Magistrates 

Many of the initiatives in the East Coast and the Family Violence Lists in Western 
Australia use a dedicated Magistrate. The resulting stress of dealing continually with 
such matters can eventually take its toll on a Magistrate. I understand that in 
Queensland provision was made for psychological debriefing of all Magistrates 
involved in the Family Violence Court on a regular basis. The tragic death of two 
Magistrates in Victoria is well documented. It is therefore the case that while it is 
possible to place a dedicated Magistrate in Family Violence Lists for a period, this is 
not something that can be maintained for a substantial period and it will become 
necessary to rotate Magistrates through such lists. Some Magistrates are more adept 
at the techniques necessary to make such lists effective so their establishment creates 
a considerable management difficulty for Heads of Jurisdiction when a rotation is 
necessary. 

In Western Australia ensuring that all Magistrates are educated concerning the 
dynamics of family violence and enabling them to sit in a variety of courts each month 
has proven to be the best way of ensuring their longevity and mental health. In 
addition, all Magistrates currently have access to four sessions of psychological 
counselling each year. 

Western Australian Magistrates have received extensive continuing education in 
Family Violence at their Annual Magistrates Conferences, at a program presented by 
the National Judicial College and as part of the National Magistrates Orientation 
Program attended by all newly appointed Magistrates. 

Security 

The murder of a woman at the Joondalup Court highlighted security issues in the 
Magistrates Court. That murder occurred in the context of a civil dispute that on its 
face did not concern any issue of family violence. It highlights the fact that family 
violence can rise in many contexts can often occur without any warning. While there 
are good security arrangements at Central Law Courts, and following the Joondalup 
incident, at metropolitan and major regional Courts, there is very little security provided 
at smaller country locations. While there may be a Police presence in these courts 
during criminal proceedings, the Police do not provide any security during civil 
proceedings. The result is that victims of family violence are at a substantial risk in 
most country locations unless the level of risk has been assessed as sufficient to 
require special security arrangements. This continues to be a significant concern for 
the Court but it is dependent on the preparedness of the Police to provide security. 






